Becember 30, 2015

Paulg Goodman Maceabeg, Esq.
Just Change Law Offices

1961 Selby Ave

St. Paul, MIN 55104

Re:  Draft Protocol for Responding to Issues Related to Permitting and Enforcement presented
i the WaterLegacy Petition for Withdrawal of Program Delegation from the State of
Minnegota for NPDES Penmits Related to Mining Facilities

Dear Ms. Maceabee:

Please find the draft Protocol for Responding to Issues Related to Peimitting and Enforcement
presented in the WaterLegacy Petition for Withdrawal of Program Delegation from the State of
Minnesota for NPDES Permits Related to Mining Facilities. The Region is providing this draft
for your review and comment. Please provide any comments you may have within 30 days of
recetving this letfer. If you need more time please contact me to request additional time.

Please do not hesitate to contact me if vou have any guestions. I can be reached at 312/353-8514
or wester.barbam@epa.gov. '

Sincerely,

éarbam L. Wester
Associate Regional Counsel

Enclosure
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to fasus Timely NPDES Permits for Minnesota Mining Facilities
v Agreement with the U S Environmental Protection Agency (EPA]
2 BMPCATS Mining Permit Backlog, o

40 CFR 123.63 de&hn@ wﬁh pmvabmns fez with drawmg a Sta’m s NPDES program

EPA %‘é:«,&ff will Rwaew"

&

- wndmf[ a rewew of af’ Ems‘t a,ac:h mmmw Idated pernut, Bncauae bP% c,asmot COHSId&I’
. the withdy, awal ofonly a portmn of a state’s authorized program, EPA may include in

|its review selected fion- mmmg, permm as well,

s For expired permits, whether or not the permittes submitfed complete permit
applications before the statutory deadline for re- applying for NPDHES permits

» How MPCA has admm;stemd permits which are expired. Including to what extent
administratively continued permifs reflect current operating conditions; what process
MPCA has followed if modifications were made to expired and administeatively
continued permits; to what extent MCPA has procedures in place to provide effective
oversight of permittees operating under expired/administratively continued permits.

s The steps MPCA has taken to reissue and or modify pennits and the outcome,
ineluding whether ov not MPCA determined if applications for reissuance were
complete and the time frame within which MPCA subsequently reissued or modified
sich permits.

EPA Staff will Determing
s Whether there is a significant backlog of expired NPDES permits (both major and
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':(.3‘,.

minor} and whether MPCA has the capability, including staff, technical expertise, and
other resources, to effectively reissue expired permits. EPA staff will consider
number of expired permits, along with the duration for which the permits have been
expired.

s What, if any, deficiencies exist that require action by MPCA and a description of
those actions, and if possible, the underlying cause tor the permit backlog.

The MPLA Consistently Fails to Conduct a Reasonable Potential Analysis to Determin
whether f&f‘%mmg Poliutants Have the Potential to Cause Oi’f antribute to a Violation of
Minnesota’s Narrative Water Quality Standards;

The petitioner alleges that:
»  MPCA does not conduct reasonable potenti

there are scientific bases available upo
specific parameters in mining dischaﬁ”g
» such an evaluation is required by 40 CF
ifa fmdmg ot RP ig made hv the MCP pmmt c

naxm‘(we cutcma in pumz‘fs irénei dll} Ax ﬂ’lé, pé,mmmr 'aises spccﬁm peiluwma FPA
staif ml! 5o zwn,w wmiabie aummzim b aw; m peer rcwewcd Eﬁcﬁaﬁuc pmmuig%,d

FPA will also cxammf,, whether applicant data contains needed information to make RP
determinations, and whether MP A has made RP determinations that accurately reflect
anticipated discharges. ’

EPA w'il dl%id 'f"ew the’prnu;dure:; MPC f& f@llows when condueting an RP armlvsﬁs

liu- RP ana}} ais 1@»’1@&! wi E.l mclude areview o,ﬁ Emw MPCA a,alc.uiates ‘Vv QEEL 5 Lmd
determines appropriate monitoring requirements. Monitoring requirements include
frequency, location, and determination of which parameters to melude in the monitoring
requirements for each facility.

Tn general EPA will compare metallic mining discharge data with water quality standards
as well as with any effluent limitations provided in NPDES permits.

FPA will review records pertaining to how MPCA has considered impaired waters In
permit development.
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EPA Stafl will Defermine:

s Whether or not MPCA 15 tmplementing narrative criferia in permits

#  Whether or not MPCA’s carrent approach, if applicable, is sufticient to protect watey
quality and aquatie life

e Whether or not MPCA has considered implementation of narrative criteria in the
permithing process,

e I MCPA has found aguatic life impairments in water bodies where numeric water
quality standards arve not being exceeded, the steps MPCA has done to ensure g
permit. does not authorize a permitiee 1o cause or contribute to such an impairment.

s W i § icati iew e o1 inspe,cti@n MP(‘A } has found

Uses Variances and Compliance 5ch ing Facility Permits that

[ Not Comply with the Clean Water At

o

’E‘%m pemmner alieges m,&i

&

] 3

® signated use mﬂcss A UAA
Qt feaszbif:s

&

a,omphdm,e

EPA %mﬁ WRH wa i

%wkmg EPA dpproval Oi yarianees in reldm‘m (o its issuance of NPBT‘@ pmmzt coverage,
including the calculation of effective dates. We will also review MPCA’s provision of

public notice and comment opportunities and the degree to which MPCA has considered
information deveiopcd n th«, public comment process.

EPA will also review MP(,A s process for utilizing schedules of compliance, how such
schedules are integrated into MPCA’s permit management process, and the degree to
which such schedules of compliance have led to actual compliance.

EPA Staff will Determine:

If variances that have been issued by MPCA have been issued according to applicable
statutes and regulations, and if they have been approved by EPA. For the permits that
contain schedules of comupliance, EPA will determine whether ov not the schedule
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. Wili i’eview
*whethﬂ or nat the dlSCh&léﬁ was identified in the permit application, and whether or not

comports to 40 CFR 122,47,

The MPCA has Failed to Act on Violations of Permits and Clean Water Act Violations by
Mining Facilities;

The petitioner alleges that:
e MPCA has not appropriately addressed violations of permits or compliance with
water quality standards

EPA Staff will Review: L
As presented under separate cover, EPA intends to use the “SRF” process to evaluate
how MPCA has enforced their NPDES permits. Se ,""'umuhed for a copy of the plan for
how EPA will conduct this review. .

lings Seepage und

face Waters,

Clean Water Act even

The MPCA hag Said it Will Not Regulate Tal
where there is a Hydrolagie Connectio

The petitioner alleges that:

e Above statement was made in MPCA’s
Minntac tailings basin pcmut _

»  The CWA applies to dischar; ges o surface waters that oceur due to a hydrological
connection between gmundwdﬁcr and surface waler

s EPA indicated that the pre-PN draft permit did not ¢
surface waters

i notice draft fact sheet for the

mplate all of the discharge to

EPA Staff Wﬂ} Review:

For permits 1%bued as NPDL% permits LPA staff will focus on mining sector permits, and

wvww the file mﬁm*mdimn regarding the hydmioﬁ} of each site. Where documented
surface water: 10

s that ocour via groundwater or subsurface flow exist, EPA
whether or not MPCA mnsldered this discharge when issuing the permit,

the discharge is appmmmtdy covered under the NPDES permit. For permits issued as
State Disposal System (SDS)- only and pertaining to the mining sector, EPA will review
whether or not NPDES authority 5110u1d have been used when issuing permit coverage,
based on the pmrmt @phmimrx and other relevant decuments available to MPCA.

EPA Staff Waii E}etemmm*

Whether MPCA has been issuing NPDES permit coverage where appropriate, based on
information found in the permit application or otherwise available to MPCA at the time
of permit drafting.

Allegation 2: The Minnesota Legislature has Deprived the MPCA of Legal Authority Needed 1o

implement the Clean Water Act.
The Petitioner alleges that:

» ‘The State of Minnesota has enacted laws that prevent MPCA from implementing their
federally approved water quality standard for the protection of wild rice in NPDES
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permifs

The new Mimnmesota law states that, until the MPCA amends its wild rice sulfate

standard, Minn, R. 7050.0224, Subp. 2, unless the permittee itself requests conditions,
“the agency shall not require permittees to expend money for design or

implementation of sulfate treatment techunologies or other forms of sulfate

mitigation.”

Minnesota’s 20153 laws also prohibit the MPCA from complying with section 303(d}

of the Clean Water Act, 33 U.S.C. §1313(4d), stating, “the agency shall not list waters

contalning natural beds of wild rice as impaired for sulfate™ until rulemaking to

change the wild rice water quality standard is completed.

EPA Staff will RBeview:

B

@

The Petitioner ﬁﬁem@% thsﬁ,v -
Influence of mining mimesis”has dﬁec’aed MPCA’s ability to impose regulatory

 requirements on the mining industry

 Specifically this influence has affected -

"o Thestate’s ablilty to mterp;ei scientific research relating to the wild rice water

]

The extent to which MPCA’s implementation. Di ﬁie NPDES permit program has been
¢y from mcqrpcraﬁng effluent limitations

Hmited bv wmﬁanon W hmh navems thﬁ Aﬁe

Tuent and other hmltahom in permits, in
mved pmufmm

MPCA’s Lapabalm to deve Eop effm
wmpiaame Wrth ihs., Staie $ fedmali v

‘igz irr ‘,Gi ing and Enforcing Water

“'-"v’qualm standar _

o mining special inferests can"d.icmte whether they will comply with water quality
standards, what standards will apply, and even whether administrative entities will
rernain sta.ndin g'i.f they dare to question mining projects

EPA Staffwill Rewew

As part of the permit file review undertaken in response to Allegations | and 2, EPA will
investigate whether ov not there has been pressure put on MPCA from mining interests 1o
influence permifiing achions. '

EPA Staff will Deferming:

The effect such pressure, if present, has had on the permitting process.
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In FY 2016, we expect to visit the MPCA’s offices in St. Paul along with the District Office in
Dulduth. Prior to the visit, we will send a letter to MPCA explaining the purpose of and schedule for
the visit, asking that the information be made available, and wiranging for scanning or copying as
necessary. For each session, there will be an entrance interview with State managers and staff
{participation by MPCA personnel is at the State'’s discretion) and an exit interview during which
prefiminary findings will be outlined. In addition to the file reviews, the audit team will pose
questions to MPCA staff involved inn responding to inquiries from potential permit applicants or
reviewing permit applications and drafling permits.

the findings made:

e indicate that Minnesota’s State Rules are contr: ary to the CWA or federal
implementing regulations, "
o  MPCA, through policy or pmmw is unplememmg their NPDD} program consistent

with federal regulations, , o
»  Constitute criteria for program withdrawal under 40 CFR §123.6‘3 o

Once EPA has completed the investigatio > drafted and provided to the

our findings will’
petitioner and the MPCA for comment. :
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